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CMRAO Complaints:
Trust the Process

Mistakes are an inevitable fact of life. While proper care and diligence should be
taken at all times to avoid mistakes, they will occur. Not all mistakes, however,
result in prejudice that warrants legal or disciplinary action.

The recent decision in Tharani
Holdings Inc. v. Metro. Toronto Condo.
Corp. No. 812, 2021 ONSC 1125
(“Tharani”) illustrates that Courts
recognize that mistakes can and
will happen but don’t always merit
negative repercussions.

Tharani is part of an ongoing saga
between a unit owner and a condo-
minium corporation. The relationship
and disputes between the unit owners
and corporation are best summarized
by the Court’s overview of the case “The
relief sought in this Application, and the
grounds on which that request is based,
are almost impossible to summarize ...
The entire Application is a lengthy list
of what appear to be formalistic errors
made by the Condo Corp board that
amount to little in substance.”

To avoid going over the long history
in Tharani, a single example illustrates

the difference between a prejudicial
mistake and a simple mistake that, while
it cannot be condoned, does not result
in negative repercussions. The Court
found that the property manager used
the corporation’s reserve fund to pay the
water bill in the past.

As we should all be aware, this is
clearly improper use of the reserve
fund. However, the Court found that
this was an “honest” mistake and that
there was no real remedy to be imposed
as the funds were used for the corpora-
tion’s needs. It characterized this use
of the reserve fund as an administra-
tive error that should not be repeated
but found that it was not a matter that
required judicial intervention.

The Court in Tharani noted that
there were various technical breaches
of the Act but focused on the question
of whether the applicant unit owners
actually suffered any prejudice. The

Court was ultimately critical of the
unit owner’s failure to recognize any
difference between a non-substantive
technical breach of the Condominium
Act, 1998 and prejudicial conduct. The
application was dismissed in its entirety,
with no costs awarded to either party.

While the example of using a reserve
fund to pay water bills is, in our view,
an extreme example, Tharani illus-
trates that when mistakes happen,
negative repercussions must be based
on an actual loss or harm. In other
words, one is not to be punished
simply for making a mistake.

Section 5 of O. Reg 3/18 under the
Condominium Management Services
Act, 2015 (“CMSA”) provides that “in
providing condominium manage-
ment services, a licensee shall

31



Offering financing solutions

- Audits that meet the needs of condo
corporations, property
managers and owners.

* Building Repairs

+ Condition Assessments

* Design
- Energy Audits Common elements we finance include:
* Forensic Engineering * Building envelopes

« Guest and super suites

- Balconies and windows

« Underground parking garages

+ Lobbies and recreational facilities
- Energy retrofits

* Investigations
* Litigation Support
* Professional Instruction

* Reserve Fund Studies
+ Specifications « HVAC systems
BEST Consultants has been Phone: +1-416-428-2378 ' Elevators w

serving the condominium industry Email: info@bestconsultants.ca 1-800-379-5888
with quality and care since 1992. Website:  https://bestconsultants.ca financing@cwbmaxium com ‘ w B

ildi . cwbmaxium.com Maxium Financial
The Bulldmg Envelope ExpertS gfn’&arﬁnAsstuciatiDn 4/// Professional Engineers
<l rchtects Ontario

g @ Aﬂ% A CWB Financial Group Company

DEL

PROPERTY
MANAGEMENT .

THE TRUSTED LEADER IN CONDOMINIUM MANAGEMENT!

Call or email today for a quote!

We Set the Standard

Our experienced, professional Condominium Management Resource Team
will protect your investment and enhance your lifestyle.

DEL® Delivers

¢ Integrity ® Performance ¢ Innovation °

We invite you to join our many satisfied clients.

For more information, please contact us at:

416-661-3151

ACMO ‘ E-mail: info@delcondo.com  Facsimile: 416-661-8653 ,'.‘" = *
2000 ‘ 4800 Dufferin Street, Toronto, Ontario M3H 5S9 vy : et Best BN
Visit our website: www.delpropertymanagement.com 4 A Coopaces

Winner of the Real Estate Management Industry’s Award as the Premier Condominium Organization in Canada. Selected Corporate Member of the Year by The Association of Condominium Managers of Ontario.

CERTIFIED

32 | CM Magazine SUMMER 2021


mailto:info%40delcondo.com?subject=
http://www.delpropertymanagement.com

provide conscientious, courteous and
responsive service and demonstrate
reasonable knowledge, skill, judgment
and competence.”

The CMSA does not require a stan-
dard of perfection. The question of what
constitutes “reasonable knowledge, skill,
judgment and competence” is obviously
open to interpretation and will likely be
defined further as more decisions are
made by the Condominium Manage-
ment Regulatory Authority of Ontario
(the “CMRAO”).

With the introduction of the
Condominium Authority Tribunal
(the “CAT”), it has become clear that
some disputes between unit owners
and condominium corporations have
evolved into CMRAO complaints. The
CAT has published a number of deci-
sions where it has been reported that
unit owners have not only brought an
application to the CAT but have also
made CMRAO complaints against the
condominium manager.

In some instances, unit owners
have made complaints against condo-
minium managers in response to a
decision or outcome that is unfavour-
able to the unit owner on matters
outside the control of the condomin-
ium manager. For example, complaints
may be lodged in response to a condo-
minium corporation refusing to
provide access to particular records
specific to units or owners, according
to the Condominium Act, 1998. In other
instances, unit owners have brought
CMRAO complaints merely to punish
the condominium manager. In turn,
condominium managers must spend
time responding to the complaint no
matter if such a complaint is without
merit. This can be a frustrating process,
especially if the same unit owner brings
multiple complaints against the same
condominium manager.

Condominium lawyers are familiar with
this process. It is not atypical for condo-
minium unit owners to make complaints
against lawyers to the Law Society of
Ontario. These complaints can deal with
arange of issues pertaining to the conduct
of lawyers, including issues relating to
service, ethics or honesty, communi-
cations, and rude and discriminatory
behaviour, to name a few. The complaints
are investigated by the Law Society (similar

to the CMRAO for condominium manag-
ers), and in some circumstances, lawyers
are asked to respond orally or in writing
to such complaints.

These mechanisms are in place to
ensure that condominium managers
and lawyers are held to a particular
standard. The end result of such checks
and balances should result in a better
condominium community. However,
the standard is not perfection. Condo-

tion process or proactive inspections
is to ensure that condominium
managers and companies have a clear
and cogent understanding of what is
right and wrong. By making some of
this process public, condominium
managers will better understand how
the CMRAO will treat different types
of complaints.

Addressing a mistake that has been
made is a trying process. Aside from
learning from that mistake which is how
we all grow and develop as professionals

Condominium managers and lawyers will make
mistakes throughout their careers. That said, a
mistake in and of itself does not automatically
result in prejudice that warrants legal or

disciplinary action.
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While a complaint to the CMRAO is
an unpleasant experience, trust should
be placed in the complaints process
even when a complaint has been made
without merit. A complaint may cause
anxiety (and even ruin a day or rest of
the week), but condominium manag-
ers have to remain confident that the
process is fair and just.

To better understand the types of
actions that should be taken based on
the nature of the complaints and the
issues that are raised, the CMRAO will be
establishing a formal policy. This action
item stems from the Auditor General of
Ontario’s 2020 report, which included
a value-for-money audit regarding
condominium oversight. Specifically, the
CMRAO will be identifying the types of
actions that should be taken in response
to specific types of complaints.

We also understand that the CMRAO
may be developing a plan to carry out
inspections of condominium managers
and companies using a risk-based frame-
work. These inspections will be proactive
(i.e. not in response to a complaint) and
attempt to address areas of non-compli-
ance and other risk factors.

One of the most important factors
when addressing the enhancement of
the complaints handling and resolu-

- a key step is to determine the possi-
ble impacts and repercussions of that
mistake. Doing so will help to address
potential repercussions proactively and
will help to place the mistake in context
because nobody is perfect.
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