Your Condo I Renovations

Protect the Corporation’s
Interests When Renovating

By Adriana Mot

Refurbishment projects in condo-

miniums often wrongfully use the
SRR . CCDC2 contract for a
: / - design-build contrac-
© tual arrangement.
- This practice, despite
: its commonality, is a
; - risky approach.
- Adriana Mot Let’s consider first
""""""""""" what construction
contracts are for: Simply put, all construc-
tion contracts primarily serve three
purposes: they give a clear outline of the
work to be performed against a sum of
money to be paid, and they set out rules
to help monitor the money exchange
concerning the work progress, and they
outline the legal rights and authority of
the parties involved in case of disputes,
should they arise at any point.

3-party Stipulated Price
Contract

CCDC-2, the most commonly used
contract, is called a 3-party Stipulated
Price Contract. That means that two

main parties, the owner (condo corpo-
ration) and the contractor, exchange
services against money and that a third
independent entity, the consultant,
mediates that exchange through the
functions of payment certification.

Payment certifications are the legal
instrument that the consultant uses to
arbitrate the exchange between work
and money. If that consultant is not
unbiased, it is implicit that you will not
have a fair arbitration.

A recent case in Alberta where their
position has been challenged has reaf-
firmed the consultant’s authority to
determine the rights of all parties. While
this was already clear in the contract
template, having it reinforced in a court
of law adds a renewed layer of power.

Even though the consultants are paid by
the owners, the legal contract and profes-
sional ethical practice ensure that they
remain unbiased and effectively perform
their duties. Thus in the CCDC 2, from a
legal point of view, you have two biased
parties and one impartial arbitrator.

Design-Build Contract

On the other hand, the CCDC-14
design-build contract is set out for two
biased parties and two biased arbitrators.
Why the extra arbitrator? Because often-
times the payment certifier is part of the
design-build team. Let’s look at it closer:

When you hire a design-build team,
the consultant is hired by the contractor.
The two parties that enter into a binding
contract are the owner on one side and the
contractor with the designer on the other.

If the designer performs the suppos-
edly unbiased duties of the payment
certifier, a fourth party is added to
maintain impartiality and ensure that
the certification is neutral. That party
is called the owner’s advisor, and their
role is to balance the fairness scale and
protect the owner’s interest.

Problems arise when the owner and
a design-build company sign a CCDC
2 contract and no independent third-
party consultant is designated for the
role of payment certifier. It eliminates
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Professional Services, Suppliers & Trades

Notify Fire Protection Ltd.

70 Delta Park Blvd, Unit 7
Brampton, ON, L6T-5E7
416-688-7782 | info@notifyfire.com

www.notifyfire.com
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Four Seasons Tree Care
Complete Tree & Shrub Care

& 52,
SN% 416-410-8770

2 5 . info@fourseasonstreecare.com
‘ee C° Certified Arborists, Insured

"The Tree Doctors”™

Science Service and Satisfaction Since 1983

King North

BUILDING SCIENCES

PRACTICAL ENGINEERING IS OUR COMMITMENT

ED LITOW, B.TECH.(ARCH.SC.)

380 Kettleby Road,
Kettleby, Ontario L7B 0C9
www.kingnorth.com

Tel: 905-751-0823
Cell: 416-567-3741
elitow@kingnorth.com

Optimal Performance:

Specialists in Accessibility Audits
or Condominiums Since 1990

* Lower risk for Human Rights &
accessibility complaints with OPC’s
Audit & Priority Report System

* Guide your Board & Condo Management
to develop Capital & Operating Budgets
to prioritize accessibility upgrades

¢ Enhance Condominium value with
updated accessibility & inclusive design
features

Call Us about our Accessibility
Audits and Design today
416 860-0002
AODA@OptimalPerformance.ca

OPC

OPTIMAL PERFORMANCE
CONSULTANTS INC

BELANGER ENGINEERING

Consulting Engineers

Civil - Mechanical - Electrical

1060 Britannia Rd. E., Unit 23
i , Ontario L4AW 4T1

proposals@belangerengineering.ca
Tel: (905) 795-9997
: [905) 795-1488

v.belangerengineering.ca
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LANDCARE,

y
Year Round Service, Snow Removal and De-Icing R & C

Urns and Annual Planting ENGINEERING
Full Commercial Landscape Construction . . . .
Storm Water Management Restoration Consulting & Capital Planning

Ravine work
Green Roof Designations

Building Science

416-410-0320
INFO@LANDCARE.CA
LANDCARE.CA

[ DESIGN BUILD MAINTAIN

Since 2007, R&C's services have included
expenditure forecasting, diagnosis, design
& review of challenging building repairs.

i I HA RB 0 U R Our transparency, integrity & experience has

Flconcepts

Alan Cohen, P.Eng. BSS, BDS R and C Engineering Inc.
416-658-6222 364 Supertest Road, Ste. 209

TAILORED R LR
PROPERTY
MANAGEMENT
SOLUTIONS

519 242 5129 | harbourconcepts.com

iInfo@harbourconcepts.com

4-180 Northfield Drive West, Waterloo, ON N2L 0C7
L J

greenleaflimited.ca
Buildin

Cluky =%
Engineers

Billy Lai, MCIOB, MRICS

James Ho, P.Eng.
/ ~

Engineering Services: {41 6) 717-2215
* Reserve Fund Studies 100 Dynamie Dr., #10
* Condition Assessment Toronto, Ont. M1V 5C4
* Building Restoration Tel: 416-299-0872
* Building Science Fax: 416-299-0827
* Project Management Email: info@cmsenginer.com

IS YOUR CONDO MANAGEMENT
THE BEST IT CAN BE?

DAIKIN

Will Reppen

Account Executive .
- Find an

ACMO 2000 CERTIFIED
management firm for
your condominium at

WWW.acmo.org

ACMO
2000

CERTIFIED

DAIKIN APPLIED CANADA INC.
641 Chrislea Road, Unit 8

Toronto, ON L4L 8A3

Office: 905.850.7141

Cell: 416.272.0544

f ing PM E-mail: william.reppen@daikinapplied.com

» Equipment Replacement www.daikinapplied.com
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SUNCORP VALUATIONS

3 YEAR CONDO INSURANCE APPRAISAL PROGRAM

nclades 2 Free Approsal Updates &0 Insurance
Accredied Appraisers [ASA or AMCT)
Accurate Reports

Established in 1940

¥ Conda, Shored Focilities

ents Appraisals

'
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WE MAKE
PAVEMENT
MAINTENANCE

EASY &
AFFORDABLE :

1-888-PAVEMENT

WE SPECIALIZE IN
PAVING - LINE MARKING + SEALCOATING
CRACK SEALING - CATCH BASIN REPAIR

www. 1888PAVEMENT.ca
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EV Charging Systems Inc

Jeffery A. Farkas

B.A. Math Comm, Hort,

Jim Edick

info@edickandsons.com

G. EDICK & SONS
LANDSCAPE CONTRACTORS

0 905.822.8004
F 905.822.4994
edickandsons.com
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GOLDVIEW

PROPERTY MANAGEMENT LTD.
PEOPLE PROPERTY PERFORMANCE

Goldview Property Management Ltd.
guarantees the highest standard of
property management services. Our
meticulous attention to detail, innovative
and cost-effective sclutions, advanced
communication networks, and green
technology have established Goldview
Property Management as a leader in the
industry for over 30 years.

Contact Goldview Property Management and
your Corporation can also realize significant
financial and operational benefits.

www.goldview.ca - 416.630.1234

51 Tero Road, Suite #200
Toronto, Ontario, M3J 2A4
Fax: 416.630.2132

;WACMO)
2000

CERTIFIED

CCi

Anthony Fasullo
anthony@melrosepaving.com

3540 Hawkestone Road
Mississauga, ON L5C 2V2

Office: 416 255 8383
Cell: 647 625 0614
Fax: 905 270 6321

MELROSE

PAVING CO.LTD.

INDUSTRIAL | COMMERCIAL | RESIDENTIAL | MUNICIPAL

—

MOBILE PATROLS

e e N
Hotels - Banquet Halls — Special Events
Condominiums — Concierge — Commercial Buildings
Construction — Healthcare — Education

519-590-4759 | INFO@KINGSGUARD.CA




Delivering first-class

customer service
with boutique
charm.

Condominium (ACMO 2000 CERTIFIED)
Commercial
Rental
Industrial

Paul A. Chisholm, MBA, CA
3100 Steeles Ave W, Suite 100 Toronto
(Jane St & Hwy 407) 905.763.8203

140 Franklin Street North Kitchener
(Weber St & Hwy 7) 519.893.1925 2760
Carousel Crescent Ottawa

(Bank St & Hunt Club) 613.521.1214
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this contract’s fairness and exposes the
condo corporation to higher risks.

Mitigate Contract Risks

If informed, the boards have options
to alleviate this situation, and there are
at least three ways to ensure this does
not happen:

1) Use the proper contract. If a
design-build procurement method
is preferred, ensure that tendering
happens ahead and complete a CCDC
14 contract. If a post-design tender is
selected, ensure that, when a CCDC 2
contract is signed, there are no conflict-
ing financial arrangements between
designer and contractor that prevent
impartiality when the designer certifies
the payments.

What is of note, yet lesser applied,
is that both contracts are multi-party
stipulated price contracts, and as
such, independent of what route you
take, you can use a tendering process
before selecting your builder. However,
the tender method for design-build is
less explored and understood and a
primary reason for which corporations
tend to gravitate toward the more ubiq-
uitous CCDC 2.

2) Hire a separate and unbiassed
mediator that solely covers payment
certifications, no design. They will

V.

DAVROC

CONSULTING ENGINEERS

Building Science ®

Engineers Canada L6S 5T3
. . Tel: (905) 792-7792
Materials Testing ® Fax: (905) 792-7829

and Inspection

David Cousins, P Eng
President

2051 Williams Parkway
Units 19, 20 & 21

and Materials k
Brampton, Ontario

Cell: (416) 454-7400
Email: dcousins@davroc.com
Web: www.davroc.com

Berkley

Property Management Inc.

Tel: (416) 628-9423
Fax: (416) 352-5713

website: tax-depot.ca

berkleypm.ca

WEI CPA PROFESSIONAL CORP. y A
CHARTERED PROFESSIONAL ACCOUNTANT
LICENSED PUBLIC ACCOUNTANT !I o

AUTHORIZED TO PRACTICE PUBLIC ACCOUNTING
SPECIALIZED IN CONDOMINIUM
FINANCIAL STATEMENTS REVIEW & AUDIT

1901-5000 Yonge Street, Toronto ON, M2N 7E9

Email: services@tax-depot.ca

essentially be the equivalent of the
owner’s arbitrator as stipulated in the
CCDC 14. By reducing the responsibil-
ity of the design-build team, their fees
are reduced, and the liberated funds can
then be used for the additional hire.

When a corporation enters a contract
with a builder, they have the legal right
to select who the consultant is. While it
is typical for the designer who designed
the project to be the consultant, it is not
mandatory.

3) Hire a third party to amend the
contract with a well-crafted and appro-
priate supplementary conditions section
that restores the 3-party balance. This
option is to be tackled with utmost care
since it may not offer the legal protection
it may seem to suggest.

When a consultant determines if
the work performed is in line with the
money requests, they often perform
a site visit to assess the progress visu-
ally. Determining the funds needed
for immediate purchases are more
cumbersome to calculate. The risk of
unbalanced assessments is reduced if
they have additional tools available to
make that determination.

Integrated Project Delivery
And last, a possible fourth option to
consider is a relatively new system in

Canada that relies on CCDC 30, called
Integrated Project Delivery or IPD.
This is a fantastic option to perform
a balanced and informed process all
along that delivers a project where the
entire team contributes. While it has
tremendous value in terms of trans-
parency and maximizing the expert
contributions on the way, it heav-
ily relies on the business skills of the
individual companies involved to best
manage their costs. This leads to the
disadvantage that those costs are more
difficult to control. Given the many
alternatives already present, it may not
be the best form for condominium
corporations. i

Adriana Mot is a registered interior
designer in Toronto and the founder
of Dochia Strategy Consulting. DSC’s
mandate is to address current sys-
temic gaps in the construction indus-
try and promote methods that reduce
the harmful erosion of construction
teams’ interaction while minimizing
dissatisfaction with the final product.
Adriana’s experience and knowledge
derive from twenty-two years of prac-
tice and her interdisciplinary educa-
tion in Design, Sociology, Culture and
Communication.

dochia.com
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