Your Condo I Case Law

Protecting Property Managers —
Condos as Workplaces

By Joy Mathews

This is the first case of its kind to
confirm that condo boards now have
the tools to protect property manag-
ers from workplace
harassment. (Finally!
Good news for prop-
erty managers!).
Although the condo
brought an applica-
tion to restrain an owner’s disruptive
behaviour, more immediate action was
required. The owner in York Condo-
minium Corporation No. 288 v Rabie
and Weinroth was harassing, threaten-
ing, and even assaulted the property
pending the hearing of the application
on its merits.

The condominium took the view
that as a responsible employer it had
no choice but to seek an interim/inter-
locutory injunction prohibiting the
owner from having any contact with
the condo’s staff. The condo’s evidence
included numerous voice messages,

emails, and an incident report from
the property manager in which the
owner struck her on the arm. The
owner repeatedly used the worst forms
of abusive language, he threatened
violence, used gender derogatory terms
to refer to female and male employees,
respectively, often telling them to “drop
dead” and threatened “I don’t want to
get F*&$#@ around” and “I don’t really
care whether you think I'm abusive,”
and repeatedly said that he’s “madder
than f*&$#@ hell” (quotes are directly
from the Endorsement of The Honour-
able Justice Morgan of the Ontario
Superior Court of Justice).

Affirming the condo’s obligation
to promote and maintain a work-
place that is free from harassment,
the court stated that the staff of the
condo “have a right to be free from
this kind of abuse, and the [condo] is
right to do whatever the law requires
in order to make this a non-abusive

workplace for its staff.... the condo’s
staff has already suffered the trauma
of verbal, psychological and physi-
cal abuse, and this may have already
harmed the entire condominium and
its staff beyond repair”.

Not only did the court grant the
injunctive relief and grant costs to the
condo, they sent a strong message to
condo boards: you can protect your
property managers from workplace
harassment!

AirBnB Not Welcome
in Condos

The court in Ottawa-Carleton Stan-
dard Condominium Corporation No. 961
v. Menzies (2016) was asked to consider
whether the condo’s declaration restrict-
ing use of the unit for the “purpose of a
single-family dwelling” was inconsistent
with short-term leasing.

In this case, the owners of the unit
entered into a lease agreement with a
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company whose main purpose was to
provide short-term leases to tenants.
Guests of the unit were advised to be
“discreet about mentioning AirBnB to
anyone in the building and under no
circumstances should [guests] ever
leave the keys with the concierge”. The
board of directors determined this
use in the building to be similar to
the operation of a hotel and decided
that it was in the best interest of the
corporation to pass a rule restricting
the permitted length of tenancies.

Instead of using the procedures
found in the Condominium Act, 1998
to oppose the passing of a proposed
rule, the owners opted to engage in
a vicious and litigious attack on the
board, by first obtaining an interim
injunction restraining the condo
from enforcing the rule against them
or preventing their short-term rental
operation. The condo was successful
in setting aside this decision, defended
the owner’s application, and brought a
counter-claim against the owners.

The condo’s claim was to enforce
both the rule and its declaration provi-
sion which restricted the use of units to
be occupied “only for the purpose of a
single-family dwelling”.

The court found the rule was valid
and also expanded the definition of
“single family” a bit further:

“Single family use” cannot be inter-
preted to include one’s operation of a
hotel-like business, with units being
offered to complete strangers on the
internet, on a repeated basis, for dura-
tions as short as a single night. Single
family use is incompatible with the
concepts of “check in” and “check out”
times, “cancellation policies”, “security
deposits”, “cleaning fees”, instructions
on what to do with dirty towels/sheets
and it does not operate on credit card
payments.

The court in this case found that
short-term leasing was prohibited
both by the corporation’s rule and the
single-family use restriction found in the
declaration.

Creating Exclusive-use
Common Elements out
of Nothing?

Do exclusive-use common elements
have to exist before you can discuss
them? This is my philosophical
summary of the condo case: Cheung v.

York Region Condominium Corporation
No. 759 (2016).

Currently under appeal, Ms. Cheung
argued that a bylaw that leased park-
ing spaces per unit owner was invalid
and oppressive. The motivation of
passing the bylaw stemmed from her
tenant’s successful restaurant, which,
according the condo, “monopolized”
the parking spaces in the commercial
condo. The implication of this case
is wide considering the number of
commercial condo boards struggling
to manage fair and equitable access to
limited common parking spaces.

Although several arguments were
brought forward in the case, the main
issue boiled down to whether the
parking bylaw was valid based on two
sections of the Condominium Act, 1998
— specifically, whether s.7(2)(f) trumps
s.21(1)(a). Section 7(2)(f) of the Act
requires that a declaration specify exclu-
sive-use common elements whereas
section 21(1) permits the condo to lease
common elements, absent any restric-
tions to do so in the declaration. In this
case, the condo’s declaration was silent
on leasing the common elements and no
restrictions were found.

The condo took the position that
the bylaw was valid based on section
21(1) of the Act —in other words, it was
permitted to lease common elements to
owners without amending the decla-
ration. Ms. Cheung took the position
the bylaw was not valid, based on being
ultra vires s.(2)(f) of the Act, which
would require the condo to amend its
declaration since it may have created
exclusive-use common elements.

Did the condo essentially create exclu-
sive-use common elements merely by
passing this parking bylaw? Ah, that is
the question....

In any event, Ms. Cheung lost. She
appealed. And, now we will wait to see
what the highest court in Ontario’s has
to say about this issue. m

As a condominium lawyer and partner
at Rutherford & Mathews, PC, Joy
Mathews, BPHE (Kin.), BA, MA,
JD shares his extensive knowledge of
condominium law through teaching at
George Brown College and Osgoode
Hall Law School, and through numerous
publications in industry magazines and
other media, such as the Toronto Star.
rutherfordmathews.com
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* Do you have your own personal
FREE subscription?

* Perhaps your address has changed
so now you don’t receive this
magazine any more?

* You’ve never seen this magazine
before, but can qualify for a free
subscription?

CM Condominium Manager magazine is avai

able free to all members of ACMO); condomin-
ium property managers and directors; suppliers
and manufacturers; students; government and
regulatory agencies; and others in Ontario only.

If you would like to receive CM Condo-
minium Manager quarterly, or if your address
has changed, please complete the form below,
cut it out and mail immediately. To qualify for a
free subscription, you must complete the firstand
second sections AND supply your phone number.

Mail to:

ACMO, 2233 Argentia Road, Suite 100
Mississauga, Ontario L5SN 2X7

This is a:

[J Change of address or correction

O New subscription

Name

1-

Company

Address

City

Postal Code

Telephone ( )

For new free subscriptions, you must:

FIRST — Please check your title:

[J Condominium Manager

[J Employee/owner of management company

[J Director of a condominium corporation

[J Employee or owner of a supplier to multi-unit
properties

[J Other

SECOND - Check type of business:
[J Property management: residential condo
[J Property management: residential co-op
[J Property management: industrial/commercial
[J Condo Board of Directors

[J Contractor

[J Consulting engineer

[[J Security, locksmith or communications
[J Cable or MATV systems

[[J Recreation services/equipment

[J Landscaping

[J Computers or software

[J Maintenance or supplies

[J Cleaning services

[J Insurance

[J Fire protection

[J Accountants

[J Electrical

[J Heating, plumbing or air conditioning
[J Waste management

[J Legal

[J Elevators

[J Painting

[J Utilities

[J Government — municipal

[J Government — provincial

[J Other

47


Qualify_CMYK Preflight
2017-06-07T15:03:26-05:00

You can find out which Preflight settings were used by using the Preflight plug-in in the relevant Report file.




